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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed August 15, 2017.  The

administrative law judge found that the claimant proved

he was entitled to additional medical treatment.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant proved he was entitled to

additional medical treatment from Dr. Wink and Dr.

Blankenship.  We find that the claimant did not prove he

was entitled to additional treatment from Dr. Daidone.  
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I.  HISTORY

The claimant, now age 41, testified that he became

employed with the respondents in 2002.  The parties

stipulated that the claimant “sustained a compensable

injury to his low back” on June 6, 2014.  The claimant

testified that he felt pain in his lower back after

lifting a heavy weight.  According to the record, J.

Daniel Nicholas, PA-C reported on June 6, 2014, “We are

seeing Mr. Barranco today for an injury to his lower

back that occurred earlier today.  The patient states

that he was picking up a piece of metal that was about

300 pounds.  When he was picking it up he felt pain in

his lower back that didn’t go away....Mr. Barranco

appears to have a lumbar strain.”

A claims manager for the respondents informed the

claimant on June 9, 2014, “In order for us to proceed

with handling this claim, we need you to complete and

return the enclosed form.  Please fill out the form

carefully and completely, with the correct signatures in

the proper places, to avoid delaying this matter.”  The

record indicates that the enclosed form was a Form AR-N,

Employee’s Notice Of Injury.  However, the respondents



CONTRERAS - G407435 3

did not submit into the record a copy of a Form AR-N

signed by the claimant.         

The claimant received a course of physical therapy

sessions from July 15, 2014 until August 18, 2014.  J.

Daniel Nicholas reported on August 20, 2014, “He has

done 12 total sessions of physical therapy and he hasn’t

felt like they have helped very much.  He states that he

is still having a pain in his lower back that radiates a

little bit down his legs....I would like to get an MRI

of his lumbar spine to cut to the chase and make sure

that there is not any more serious underlying

condition.”  

An MRI of the claimant’s lumbar spine was taken on

August 28, 2014, with the impression, “1.  Mild

degenerative changes involving the lumbar spine with a

1.3 cm left paracentral disc protrusion involving the

L4-5 level.  2.  No high grade central canal or

neuroforaminal stenosis is identified.”  J. Daniel

Nicholas thereafter planned a referral to a

neurosurgeon.     

Candace Harper, P.A. saw the claimant at NWA

Neuroscience Institute on September 16, 2014 and

assessed the following: “1.  Herniated lumbar disc
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without myelopathy.  2.  Lumbar radiculopathy....Patient

with L3-4, 4-5 DDD and L4-5 left disc protrusion

displacing the left L5 nerve root.  Patient has left L5

and S1 pain.  He would really like to avoid surgery if

possible....I would recommend physical therapy/

chiropractic care w/traction along with a trial of

epidural steroid injection.  If this failed to improve

his symptoms in the next 3-4 weeks, we discussed surgery

would be the next option.”  

The claimant resumed physical therapy, with

“traction,” beginning September 29, 2014.  A physical

therapist reported on October 10, 2014, “The patient

states he does feel like he is improving slightly.  He

states he has less pain in his left lower extremity.  He

states that he still has pain in his lateral hip but

overall he feels like he is improving....He is

discharged from PT pending further orders.”  

The claimant received pain management from Dr.

Jason Holt beginning October 13, 2014.  Dr. Holt

recommended injection treatment.  The claimant also

continued to follow up with J. Daniel Nicholas.  

The record indicates that the claimant treated with

Dr. Elizabeth Wink on or about December 16, 2014.  Dr.
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Wink assessed “HTN (hypertension).”  Dr. Wink reported

on January 8, 2015: “Pt presents for eval of lower back

pain.  Pt c/o low back pain, chronic since June 6,

2014.”  Dr. Wink assessed “1.  HNP (herniated nucleus

pulposus), lumbar.  2.  Back pain.  3.  Radiculopathy.” 

Dr. Wink increased the amounts of the claimant’s

prescribed medication.  The claimant continued to follow

up with Dr. Wink.

The claimant testified that he underwent surgery

from Dr. James B. Blankenship in August 2015.  Dr. 

Blankenship noted on December 10, 2015 that the claimant

was “Referred by: Elizabeth Wink, M.D.”  Dr. Blankenship

reported, “Patient is in today for follow-up from his

lumbar fusion.  He is now about 4 months out from

surgery.  Patient states since his injection a couple of

weeks ago his pain has significantly gotten worse.  The

pain is gone on the left side this pain is all on the

right low back and goes down the right leg.  He has

completed his PT and is doing home exercises.”  Dr.

Blankenship noted that the claimant’s current medication

included Oxycontin, Oxycodone, Lyrica, and Lisinopril.   

Dr. Blankenship’s recommendation on December 10,

2015 was “another two weeks of some aggressive hands-on
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physical therapy to get this left leg pain settled down. 

If it is not better in two weeks, we are going to get a

new MRI and if it does not show anything, then we

probably need to go ahead and get a functional capacity

evaluation.  We can do all of this without seeing him

back.  His x-rays look perfect.  I also think getting

him some compound cream for utilization at home and then

taking it in to physical therapy would be beneficial.”  

The record indicates that the claimant began

receiving prescription medication from Dr. Paul Daidone

at Via Medical Clinic beginning about December 10, 2015. 

The claimant testified that the respondent-carrier paid

for medication prescribed by Dr. Daidone “until some

point.”

    The claimant participated in a Functional Capacity

Evaluation on March 30, 2016: “The results of this

evaluation indicate that a reliable effort was put

forth, with 53 of 53 consistency measures within

expected limits....Overall, Mr. Barranco demonstrated

the ability to perform work in the MEDIUM classification

of work as defined by the US Dept. of Labor’s guidelines

over the course of a normal workday with limitations as

noted above.”  
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Dr. Blankenship saw the claimant on April 21, 2016

and again noted that the claimant had been referred by

Dr. Wink.  Dr. Blankenship reported on April 21, 2016:

Patient is in today for follow-up.  He has a
FCE today.  Patient is about 8 months post
surgery.  He does continue to have left sided
low back pain.  His leg pain has resolved. 
Patient continues to wean down on his
narcotics....

The gentleman underwent an anterior lumbar
interbody arthrodesis of the lumbosacrum.  He
has had a marked reduction from his
preoperative pain but is still having some
mild flank pain, which I think is mainly
myofascial in nature.  The gentleman underwent
a functional capacity evaluation, in which he
gave 53/53 consistency measures.  His
preoperative job was a machine operator, but
this required a significant amount of pushing
and pulling....

I have placed a permanent weightlifting
restriction on the gentleman of 50 pounds.  I
would not want him doing this constantly
during the day, but he can lift up to 50
pounds as needed.  He also should minimize the
amount of twisting and bending at the waist
that he does.  If a specific job is available,
I will be happy to review and see if this is
something he should do, but at present, I find
the findings of his functional capacity
evaluation to be reliable and those
restrictions should be considered.  The
patient underwent bilateral discectomy in
addition to his anterior lumbar interbody
arthrodesis.  He would qualify for an
impairment rating based on Table 75 Subheading
4C, single level spinal fusion without
residual signs or symptoms would qualify him
for a 9% impairment.  He underwent a posterior
component to this surgical procedure, which in



CONTRERAS - G407435 8

my opinion would be considered an additional
level, which would add 1% to bring his total
impairment up to 10% impairment to the body as
a whole.  

We are currently weaning the gentleman off of
his medication.  I would like for him to see
Rhonda one more time in the clinic in two
months to finish this weaning process.  He
understands his home exercises, proper lifting
techniques, and he has left with no further
questions.  

The record indicates that the Arkansas State

Medical Board suspended Dr. Daidone’s license on or

about August 4, 2016.  Yet, the claimant continued to

receive prescriptions from Via Medical Clinic beginning

September 1, 2016.  The record indicates that Dr. Cyril

Raben wrote the prescriptions.    

The Arkansas State Medical Board issued a Temporary

Consent Order on February 16, 2017 which provided in

part, “a.  Paul Enrico Daidone, M.D., agrees not to

practice chronic pain management in the State of

Arkansas until such time as he appears before the Board. 

b.  The suspension of the license of Paul Enrico

Daidone, M.D., to practice medicine is lifted and he can

return to practice as an internist in the specialty of

internal medicine.  c.  Before Paul Enrico Daidone,

M.D., returns to practice his practice setting shall be
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subject to the approval of Dr. Brad Diner of the

Arkansas Medical Foundation.”

The record contains a note from Dr. Blankenship’s

office dated February 27, 2017 indicating, “This is to

certify that PAOLO BARRANCO (12/02/1976) was referred by

our clinic to pain management to Dr. Paul Daidone.  If

you have any questions feel free to call my clinic.”    

A Consent Order was issued on April 27, 2017 which

provided in part, “b.  Paul Enrico Daidone, M.D., agrees

not to practice chronic pain management in the State of

Arkansas and will practice as an internist in the

specialty of internal medicine.”  

The last prescription of record from Dr. Raben

occurred on May 3, 2017.  Dr. Raben prescribed

Oxycontin, Oxycodone, Ibuprofen, Soma, and Lyrica.  The

claimant testified that he was no longer receiving

prescriptions from Dr. Raben because Dr. Raben was

deceased.  The claimant testified that he was receiving

medication through “my primary care, Elizabeth Wink.”    

A pre-hearing order was filed on May 31, 2017.  The

claimant contended that he was “entitled to pain

management and prescription medications as a result of

his compensable back injury, and reserves all other
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issues.”  The respondents contended that the claimant

“has not produced a valid referral to an authorized

licensed physician for the receipt of pain management

and/or prescription medications.”  The parties agreed to

litigate the following issue: “1.  The claimant’s

entitlement to pain management and medication for his

compensable back injury, including prior treatment as

well as ongoing pain management.”  

A hearing was held on July 26, 2017.  The claimant

testified that his physical condition had improved “a

little bit” following surgery, but “It’s getting to the

point where it’s starting to feel the same.  I don’t

know if it’s just something still not right, but I’m

still in pain until this day.”    

An administrative law judge filed an opinion on

August 15, 2017.  The administrative law judge found

that treatment provided by Dr. Wink was not authorized. 

The administrative law judge found that the claimant

proved he was entitled to pain management from Dr.

Daidone and Dr. Raben.  The administrative law judge

found that the claimant was authorized to return to Dr.

Blankenship for an additional evaluation.  The

respondents appeal to the Full Commission.
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II.  ADJUDICATION

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

The employer has the right to select the initial

treating physician.  Ark. Code Ann. §11-9-

514(a)(3)(A)(i)(Repl. 2012).  However, an employee may

request a one-time change of physician.  Ark. Code Ann.

§11-9-514(a)(2)(A)(Repl. 2012).  When a claimant seeks a

change of physician, he must petition the Commission for

approval.  Stephenson v. Tyson Foods, Inc., 70 Ark. App.

265, 270, 19 S.W.3d 36, 39 (2000).  Treatment or
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services furnished or prescribed by any physician other

than the ones selected according to the change-of-

physician rules, except emergency treatment, shall be at

the claimant’s expense.  Ark. Code Ann. §11-9-

514(b)(Repl. 2012).  Ark. Code Ann. §11-9-514(Repl.

2012) provides:

(c)(1) After being notified of an injury, the
employer or insurance carrier shall deliver to
the employee, in person or by certified mail,
return receipt requested, a copy of a notice,
approved or prescribed by the commission,
which explains the employee’s rights and
responsibilities concerning change of
physician.
(2) If, after notice of injury, the employee
is not furnished a copy of the notice, the
change of physician rules do not apply.
(3) Any unauthorized medical expense incurred
after the employee has received a copy of the
notice shall not be the responsibility of the
employer.  

In the present matter, an administrative law judge

found that the claimant proved he was entitled to pain

management treatment and medication from Dr. Daidone and

Dr. Raben.  The administrative law judge found that Dr.

Wink’s treatment was not authorized and therefore not

the respondents’ responsibility.  The administrative law

judge found that the claimant was authorized to see Dr.

Blankenship for another evaluation.
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The Full Commission affirms as modified some of the

administrative law judge’s findings and we reverse some

of his findings.  The administrative law judge found,

“2.  Claimant has met his burden of proving by a

preponderance of the evidence that he was entitled to

pain management treatment and medication from Dr.

Daidone and Dr. Raben.  Accordingly, respondent is

liable for payment of that medical treatment.”  The

parties stipulated that the claimant sustained a

compensable low back injury on June 6, 2014.  Dr.

Blankenship performed surgery in about April 2015.  Dr.

Blankenship released the claimant with a permanent

impairment rating in April 2016.  

On February 27, 2017, Dr. Blankenship referred the

claimant to Dr. Daidone for “pain management.”  The

administrative law judge found this referral to be

reasonably necessary, but the Full Commission does not

affirm this finding.  The Arkansas State Medical Board

had suspended Dr. Daidone’s license on or about

August 4, 2016.  The State Medical Board apparently

determined that Dr. Daidone was misusing and abusing his

power to prescribe medication, although there was no

evidence that this misconduct was directly related to
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Dr. Daidone’s treatment of the claimant.  In any event,

the Medical Board issued an Order on February 16, 2017

which allowed Dr. Daidone to “return to practice as an

internist in the specialty of internal medicine.”  The

record contains no subsequent order from the Medical

Board allowing Dr. Daidone to return to practice as a

pain management specialist.  The evidence before the

Commission does not demonstrate that “internal medicine”

is reasonably necessary in connection with the

claimant’s compensable low back injury.  The record does

not show that Dr. Daidone is authorized at this time to

write prescriptions, which is the treatment the claimant

contends he is entitled to.  

The Full Commission finds that the administrative

law judge also erred in finding, “3.  Medical treatment

for pain management from Dr. Wink is not authorized and

respondent is not liable for payment of that medical

treatment.”  The claimant began treating with Dr. Wink,

a family practice physician, on or about December 16,

2014.  The respondents argue that treatment with Dr.

Wink was not authorized.  The Commission recognizes that

a claims manager on June 9, 2014 sent the claimant a

Form AR-N to sign.  However, the respondents never
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submitted into the record a copy of a Form AR-N

purportedly signed by the claimant.  Ark. Code Ann. §11-

9-514(c)(2) provides that “(2) If, after notice of

injury, the employee is not furnished a copy of the

notice, the change of physician rules do not apply.” 

The respondents did not submit into the record a copy of

the change of physician rules signed by the claimant. 

The claimant was therefore not bound by the change of

physician rules and could obtain reasonably necessary

medical treatment from any physician of record.  See St.

Edward Mercy Med. Ctr. v. Phipps, 2011 Ark. App. 497.  

Based on our de novo review of the entire record

currently before us, the Full Commission finds that

additional medical treatment from Dr. Wink and Dr.

Blankenship is reasonably necessary.  There are

currently no medical opinions of record stating that

continued prescription medication is no longer

reasonably necessary.  Allowing the claimant to return

to Dr. Blankenship, the treating surgeon, will allow Dr.

Blankenship to reiterate his previous finding that the

claimant should “wean off” narcotic medication.  The

Full Commission does not affirm the administrative

judge’s award of additional treatment to be provided by
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Dr. Daidone.  Dr. Daidone is not a licensed pain

management physician at this time.  For prevailing in

part on appeal, the claimant’s attorney is entitled to a

fee of five hundred dollars ($500), pursuant to Ark.

Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s finding that additional medical treatment

from Dr. Wink and Dr. Blankenship is reasonably

necessary.  However, I must dissent from the majority
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opinion, finding that the claimant did not prove that he

was entitled to additional treatment from Dr. Daidone1.

Factual and Medical Background

The claimant, now 41, sustained a compensable

back injury on June 6, 2014.  The claimant testified

that his back was injured while he was moving a beam

that weighed 200 to 300 pounds.  The claimant reported

the incident to his supervisor who sent him to Arkansas

Occupational Health Clinic.  The claimant was diagnosed

with a lumbar strain, instructed to take over-the-

counter anti-inflammatories for pain and swelling and

was placed on light duty restrictions.  

When the claimant continued having problems,

he returned to Arkansas Occupational Health Clinic on

June 20, 2014.  The claimant was prescribed medication

and physical therapy.  The claimant underwent an MRI on

August 28, 2014 which revealed a disc protrusion at the

L4-5 level.  The claimant was seen at NWA Neuroscience

Institute on September 16, 2014 and was prescribed

physical therapy that included traction, and was also

1 The claimant is not seeking treatment from Dr. Daidone
going forward, but rather, is seeking payment for the
treatment already provided by Dr. Daidone.
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given epidural steroid injections by Dr. Ennis. 

Unfortunately, the physical therapy made the claimant’s

pain worse and the injections were not successful.

The claimant was referred to Dr. John Barr, a

neurologist.  The claimant first saw Dr. Barr on

February 5, 2015 at which time surgery was recommended. 

The claimant exercised his right to a one-time change of

physician and began treating with Dr. James Blankenship. 

Dr. Blankenship performed the recommended surgery in

August of 2015.  Following the surgery, the claimant was

treated with pain medications and physical therapy. 

On March 30, 2016, the claimant underwent a

Functional Capacity Evaluation that resulted in reliable

results and showed that he could work within the medium

work classification of occasional lifting of twenty-one

(21) to fifty (50) pounds.  The claimant was seen by Dr.

Blankenship on April 21, 2016 at which time Dr.

Blankenship noted that the claimant was weaning down

from his pain medications and would be seen one more

time in two months to complete the weaning process.  The

weaning process was not completed because the claimant

was in severe pain.  Dr. Blankenship referred the

claimant to Dr. Paul Daidone for pain management.  The
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referral was verified by a letter dated February 27,

2017, which reads:

This is to certify that PAOLO
BARRANCO (12/02/1976) was referred
by our clinic to [sic] pain
management to Dr. Paul Daidone.  If
you have any questions feel free to
call my clinic.

The claimant continued to be treated by Dr.

Daidone, receiving prescriptions on a monthly basis. 

Once Dr. Daidone was no longer practicing pain

management, the claimant began receiving his pain

medication from Dr. Daidone’s partner, Dr. Cyril Raben,

until Dr. Raben’s death in May of 2017.  After Dr.

Raben’s death, the claimant began receiving his pain

management care from his family physician, Dr. Elizabeth

Wink.

Opinion

An employer shall promptly provide for an

injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543
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(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).  An employer shall promptly provide

for an injured employee such medical treatment as may be

reasonably necessary in connection with the injury

received by the employee.  Ark. Code Ann. §11-9-508(a). 

The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v.

Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543

(1999).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676

S.W.2d 750 (1984).

The treatment the claimant received from Dr.

Daidone and Dr. Raben was reasonable and necessary to

treat his severe pain symptoms.  Prior to his work

injury, the claimant was able to perform his heavy labor

job duties, needed no treatment or medications, and had

no work restrictions.  After the work accident, the

claimant came under the care of Dr. Blankenship who

treated him with pain medication, surgery, and physical

therapy.  The medications prescribed to the claimant are
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essential for his treatment as these medications provide

some level of pain relief where other treatments have

failed the claimant.

Dr. Blankenship referred the claimant to Dr.

Daidone for pain management.  Dr. Daidone referred the

claimant to Dr. Raben to continue the treatment regiment

when he was no longer able to provide treatment. 

Clearly, the claimant did not seek treatment from Drs.

Daidone and Raben on his own, but was referred by his

treating physician.  To deny payment for reasonable and

necessary treatment under the facts of this case would

unjustly penalize the claimant.  

Because the claimant’s treating physician

referred the claimant to Dr. Daidone (who referred him

to Dr. Raben) and because the treatment they provided

was reasonably necessary, I find that the claimant

proved by a preponderance of the evidence that he is

entitled to payment for pain medications prescribed by

Dr. Daidone and Dr. Raben.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


